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The Role of the State in Water Planning,
Research, and Administration
HARRIS D. SHERMAN*

Other papers in this series have touched upon the role of
the state in water planning and development. We at the Colorado Department of Natural Resources have a unique perspective on what that role should be. In the first place, we are
confronted daily with the whole spectrum of opinion as to the
degree to which state government should be involved in water
projects. The opinions range from almost no government control or influence to heavy government involvement, regulation,
and control. Secondly, we are now coming to recognize that
historically the absence of controls over water was a function
of the abundance of water and of the consequent limited number of conflicts over water. It goes without saying that over the
years things have changed dramatically, and the following discussion highlights five or six areas where this change has taken
place.
One area of great change is the degree to which Colorado's
water has been consumed. You have heard many statistics, but
a few more may be in order here. In the Arkansas Valley, my
understanding is that about 86 percent of the water is now
being consumed. The remainder is held by conditional decrees;
the total of which most likely goes far beyond 100 percent. In
the South Platte/Missouri River System, 91 percent of the
water is being consumed. In the Rio Grande, there is little, if
any, water left unconsumed. In the Colorado, approximately
one-half the water is consumed (possibly a very conservative
estimate) and the remaining 50 percent is undoubtedly committed under conditional decrees. In addition, there is little
question that salinity problems will cut into Colorado's share
of the water. In any event, "free water" is simply no longer
there for the taking. As the Governor reiterated in his paper,
we are facing times of water scarcity. Transfer of water rights,
change in point of diversion, and change of use will be the name
of the game in the future.
*
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A second change is that an era of large-scale water resource
development in this state is rapidly coming to an end. Since
1960 Colorado has witnessed a phenomenal boom in water projects, particularly federal projects. The federal government has
spent approximately seven hundred million dollars on water
projects in Colorado since 1960. We have eight authorized
projects on the Western Slope, some of which are under construction and some of which are awaiting construction. On the
Eastern Slope we have two Bureau projects that are either
under construction or awaiting construction. The Corps of Engineers has several projects in Colorado. I have not even listed
the numerous and significant private development and storage
projects now planned or under construction. When the current
series of public and private projects is completed, the water
that was available for development will no longer be available;
most of the prime sites will have been taken; and the most
economical projects already built. When that day arrives, the
thinking will have to change from how do we increase supply
to how do we best use the water. Generally speaking, the state
has not seriously considered this question in the past; it is time
to begin such consideration.
The third area of change is that of state government
growth policy. Each recent Colorado Governor, back through
Governors Love and Vanderhoof, has articulated the kind of
growth and development policy he would like to see for the
State. Last month Governor Lamm released his own growth
and development policy as an executive order. The interesting
thing is that none of the growth policies-Love's and Vanderhoof's included-are synchronous with the actual use, allocation, and transfer of water. It is a rather remarkable thing that
there is so little similarity between the policy and the actuality.
Each Governor and Legislature knows generally where they
want to go, but the way in which Colorado's water is used does
not necessarily match the way they would have the State grow.
The fourth observation is that up to now the State has
played a ministerial role as opposed to a managerial role in
water. We have been the bookkeeper and the referee. The
major function of both the State Engineer and the courts has
been to keep the books and to be the referee of water use by
private parties. The main emphasis of state involvement has
been to facilitate the use and to provide enforcement for water
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users. I do not mean to detract from the efforts of various state
agencies who work with the federal government on water development projects, but those are basically federal, not state, pro-

jects.
Fifth, I would like to note that as of now the State has little
if any role in the allocation, transfer, or appropriation of water.
The 1972 Holland and Hart Report to Governor Love said it
succinctly:
The existing water law in Colorado does not recognize that appropriators may seek to develop water rights which although of beneficial use under the existing law are nonetheless socially undesirable for the public at large.

If the use is "beneficial" in terms of the applicant's economic
needs, that suffices. Colorado water law now assumes that all
growth and all development give rise to beneficial use of water,
and water is allocated to the first claimant. Thereafter the free
market may cause a shift in uses, but the law is not concerned
with the merit or demerit of the choice made by the market.
Only a few so-called public interests are taken into account by
our water law today. We have a minimum stream flow law
which is one example of the public right being put forward.
However, that particular law has been under constant constitutional attack in the courts, and it may well be unconstitutional
because there is no actual diversion of water as the constitution
seems to require. The minimum stream flow bill is a rare example of public interests and public rights being given some recognition in water matters.
In view of all five factors or observations above the question must be asked: What should the state role be with reference to future management of our water resources? This is, of
course, an immensely controversial, difficult subject, and, as
one can see from watching the legislature, no one agrees on the
answer. However, let me offer a few thoughts for discussion.
The Governor and others have discussed what happens
when there is a scarcity of natural resources. Usually the government gets involved. There are parallels between what is
happening in water and what has happened elsewhere with
other natural resources. I think we need to reevaluate the wisdom of the pure appropriation system. Our neighboring Western States do in fact have different ways of dealing with water
appropriation, and when critical levels of scarcity are reached,
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maybe their system will work better than ours. For example,
the Wyoming Constitution states that "[a]ppropriations for
beneficial use shall not be denied, except in the public interest." The last five words, ". . . except in the public interest,"
which have a profound meaning, are not found in Colorado
water law. In Utah the state engineer is allowed to reject an
otherwise valid application for water if it will interfere with
more beneficial potential uses, or if it will prove detrimental to
the public welfare or the natural stream environment. I also
believe that Utah sets a statutory time period in which an
applicant must perfect a conditional decree. Perfection of conditional rights is, of course, a very controversial subject in Colorado, and I know that some applicants for conditional decrees
have a difficult and costly time perfecting their decrees because
the projects involved are large, expensive, and long term. New
Mexico's constitution, another example, speaks to the public
interest in terms indicating more than just consideration of
public health and safety.
The State of Idaho has recently completed a basin-bybasin water study, and Colorado now has a similar project
underway. There are a number of suggestions and ideas in the
Idaho report which are quite interesting and worth noting here.
One idea is that the state should encourage, in whatever way
possible, the efficient use of water and the reduction of water
waste. Idaho also suggests transferring water from areas of
abundance to areas of need as a matter of state policy. The
Idaho study is replete with other examples which might have
application in Colorado. The point is that I think we can make
some slight modifications of the appropriation system which
will permit consideration of the public interest and be of benefit to us all. I think that administratively, legislatively, and
judicially the state can play a much more important role in
water matters. We should begin to think about changes in the
definition of beneficial use and how an amended definition
could be enforced.
Any discussion about increasing the role of state government in water matters leads inevitably to the question: Who
should make the decisions? The legislature ought to make decisions about any change in the meaning of "beneficial use," and
it is clear that we have never really attempted a definition. I
think a legislative definition is certainly possible without
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changes in the state constitution. I also think that the legislature and the executive ought to develop guidelines for state
water policies. Our efforts now underway in the Department of
Natural Resources are just a beginning, but an important step,
nevertheless. We should give the State Engineer and the Attorney General a more active role in judicial proceedings regarding
changes in water rights. The state should take a more active
role in helping to shape federal water programs. The state
should develop water rights on its own land and purchase water
when necessary for public benefit. I think the legislature ought
to begin to set standards for waste of water and give the State
Engineer or other state agencies tools to enforce the prevention
of waste. These and many other ideas should be weighed carefully by the citizens of Colorado and by the various branches
of government. If we realize that times of water scarcity will
soon be upon us, and if we take the reappraisal of our water
rights system seriously, then we may emerge with a state water
plan which will have some relationship to growth policy. It
makes no sense at all to have divergent policies that cancel out
each other. In the end, I hope that the public interest will be
served, for, after all, there is no reason why private interest
cannot be compatible with public interest.

